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g orfiaral 1 F (@ UaiName & Address of the Appellant / Respondent
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176/2, Bypass Circle,

At & PO-Mewad, Mehsana,
Guijarat- 384002
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Any persan aggrieved by this Order-in-Appeal may file an appeal or revision application. as the
one njay be against such order, to the appropriate authority in the following way

® AT RN T GAE S
Revigion application to Government of India:
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{i) A revision application lies to the Under Secretary, to the Gowt. of India, Revision Application Unit
Minidtry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delh| - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso lo sub-section (1) of Section-35 ibid :
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In case of any loss of goods where the loss occur in transit from a factory to @ warehouse or to
er factory or from one warehouse to another during the course of processing of the goods in 3
Léouse or in storage whether in a factory orin @ warehouse. "
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(A) In cpse of rebate of duty of excise on goods exported to any country or territory outside
Indik of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India. :
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(B} In fase of goods exported outside India export to Nepal or. Bhutéﬁ, without payment of
dufy. ‘
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Cledit of any duty allowed to be utilized towards payment of excise duty on final
ploducts under the provisions of this Act or the Rules made there under and such order
i passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. '
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
he order sought to be appealed against is communicated and shall be accompanied by
hwo copies each of the OO and Order-In-Appeal. It should also be accompanied by a
Copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved i Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

it w,mwwwmmmmm%gﬁm:—
Appsdal to Custom, Excise, & Service Tax Appeliate Tribunal.

(1) BTG IEA oS AATEE, 1944 T GRT 35—t /35-3 @ afRvia—

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(@) mmmqﬁmzmasﬁmma%maam,ma%mﬁmw,m
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To the west regional bench of Customs, Excise & Service Tax Appellaté Tribunal (CESTAT) at
loor BahumaliBhawan Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
di(j; r than as mentioned in para-2(i) (a) above.

&
.
s

o 14E Cow,

[a£-4
'ﬁm y *'PQ




—Been

WL T ], ‘

The appeal to the Appellate Tribunal shall be ﬁle‘ﬁ%hﬂ*%%druplicate in form EA-3 as
‘prgscribed under Rule & of Central Excise(Appeal) Rules, 2001 and shall be

. actompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
R 5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto S
Lak, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
fayour of Asstt. Registar of a branch of any nominate public sector bank of the place
wHere the bench of any nominate public sector rank of the place where the bench of
the Tribunal is situated.

(3) aﬁwmﬁmﬁm‘waﬁ?ﬁwmmgﬁmwsﬂwﬁmrmmwww
3 ﬂﬁmwmﬁqwawﬁm\gqﬁﬁ?ﬁmr%ﬁmﬂﬁﬁ%mwﬁuﬁaﬁm
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
id in the aforesaid manner not withstanding the fact that the one appeal to the
pellant Tribunal or the one application to the Central Govt. As the case may be, is
ed to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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C @ne copy of application or O.1.0. as the case may be, and the order of the adjournment
g
q

o

uthority shall a court fee stamp of Rs.8.50 paise as prescribed under scheduled-| item
f the court fee Act, 1975 as amended.

(5) immﬁmmﬁwmmmﬁﬁaﬂ?ﬁmmﬁa%mmgvﬁmsﬁﬁ
i#ﬁ%Wgﬁ@WWW(ﬂﬁﬁ)ﬁw, 1982 % PRI 21

Attention in invited to the rules covering these and other related matter contended in the
Dustoms, Excise & Service Tax Appellate Tribunzl (Procedure) Rules, 1982.

(8) ﬁmw,ﬁuww@ﬁmaﬁuw@w@),%"uﬁm%mﬁ
=qA{Demand) T4 &5(Penalty) ®1 10% qd S A FErarE ¥ weits, wfmaR qd S 10
g FOU # |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1694)
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For an appeal to be filed before the CESTAT, 10% of the Duty &.Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(viiy amount determined under Section 11 D; "
(vii) amount of erroneous Cenvat Credit taken;

(ix) amount payable under Rule 6 of the Cenvat Credit Rules.

T 3 rﬁuﬁmmﬁwaaﬁwmwﬁmmmﬁaﬁammmeﬁt

n view of above, an appeal against this order shall fie before the Tribunal on payment of
the duty demanded where duty or duty and penaity are in dispute, or penalty, where
& Yalone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Falcon Motors,
176/3, Bypass Circle, At & PO-Mewad, Mehsana, Gujarat — 384 002
(herehnafter referred to as the appellant) against Order in Original No.
34/AC/MEH/CGST/20-21 dated 04-02-2021 [hereinafter referred to as

impligned order’] passed by the Assistant Commissioner, CGST, Division
- Mehsana, Commissionerate : Gandhinagar [hereinafter referred o as

“adjydicating authority’].

2. | Briefly stated, the facts of the case is that the appellant are holding
Service Tax Registration No. AADFF8191NSD001 and are engaged in
providing repair, reconditioning, restoration or decoration or any other
similar serviges, of any motor vehicle. During the audit of the records of
the appellant for the period F.Y. 2016-17 and F.Y. 2017-18 {upto to June,
2017 by the officers of Central GST, Audit, Ahmedabad, it was noticed
that|there was a difference in the income shown by the appeilant in their
fina+cial records and ST3 returns. It was noticed that the difference in
incone was on account of the income received by the appellant in the form
of “Claim received” from the manufacturer Tata Motora Limited (I'ML),
The jaudit officers noticed that the ‘incentive amount’ was received by the
app¢llant from the manufacturer of the vehicles, upon exceeding the
targpt/promotion/marketing of the sales of the vehicles as a Dealer of the
marfufacturer of the vehicles. It appeared that the appellant had earned
the pales promotional incentives from the vehicle manufacturer on account
of gromotion and marketing of their products. It appeared that the
incemtive amount received by the appellant was commission amount undor

the [guise of various incentives and the same was extra consideration

recgived for the efforts made by the appellant as a service provider (o

progoting additional sale of vehicles. Tt, therefore, appeared that the
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serviices under the category of Business Auxiliary Services valued at

BEs.

2.1

1,56,42,181/- but had not paid service tax amounting to Rs.23,46,327/-.

It was further observed in the course of the audit that the appellant

was|also engaged in the trading of duty paid goods. The activity of trading

is cqvered under the Negative List of Services under Section 66D (e) of the

Fingnce Act, 1994. It was noticed that the appellant had availed cenvat

cre

dit of various input services which were commonly utilized for

providing output services as well as trading activity. As per Rule 2 (e} of

the |Cenvat Credit Rules, 2004 (hereinafter referred to as CCR, 2004).

exempted services includes service on which service tax is leviable under

Section 66B of the Finance Act, 1994. Therefore, the provisions of Rule

(3

for

CC
the

of the CCR, 2004 were applicable and the appeltlant was required to opt

either pay an amount equal to seven percent of the value of the

exerpted services or pay an amount determined under Rule 6 (3A) of the

2004. The appellant had not filed any option in this regard and,

tefore, they appeared to be liable to pay an amount equal to seven

pergent of the value of the exempted goods, amounting to Rs.1,55,620/-,
The appellant vide their letter dated 09.09.2019 submitted that they have

avajlled cenvat credit in respect of taxable services only.

3.
28

The appellant was issued Show Cause Notice bearing No. VI/1{b)-
FALCON MOTORS/IA/18-19/AP-63 dated 27.11.2019  proposing

recgvery of the service tax amounting to Rs.23,46,327/- under the proviso

to

ection 73 (1) of the Finance Act, 1994 along with interest under

Seckion 75 of the Finance Act, 1994. Penalty under Section 78 of the

Finlance Act, 1994 was also proposed to be imposed. It was also proposed to

hver the proportionate cenvat credit amounting to Rs.1,55,620/- under

the| proviso to Section 73 (1) of the Finance Act, 1994 read with Rule 14 (1)

of the CCR, 2004 along with interest. Imposition of Penalty was also
bosed under Section 78 (1) of the Finance Act, 1994 read with Rule 15
of the CCR, 2004.
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4. | The said SCN was adjudicated vide the impugned order wherein the
dempnd for service tax was confirmed along with interest. Penalty was
also| imposed under Section 78 (1) of the Finance Act, 1994. The
profortionate cenvat credit was also conlirmed along with intorest,
Penplty was imposed under Section 78 (1) of the Finance Act, 1994 read
wit] Rule 15 (3) of the CCR, 2004.

5. | Being aggrieved with the impugned order, the appellant has filed the

instant appeal on the following grounds :

i.| The adjudicating authority has erred in treating incentives, discount
as service and holding that as taxable under the category of Business
Auxiliary Service as defined under Section 65 (19) of the Iinance
Act, 1994.

ii. | The adjudicating authority has erred in confirming the service tax
amounting to Rs.23,46,327/- along with interest and penalty.

in.| The adjudicating authority has erred in invoking the extended

period of limitation.

6. | The appellant filed additional written submissions on 09/02/2029
wherein it was inter alia submitted that :

> They are the authorized dealer of Tata Motors Limited (TML) and
are purchasing vehicles from TML and selling it to customers on
their own account. TML sells them vehicles through an invoice
issued in their name and duty of excise is also discharged by TML on
the transaction price. The transaction between them and TML is on
principal to principal basis and TML does not have any role in the
transaction between them and their customers.

> They are not providing any service to TML and they are selling
vehicle manufactured by TML indepéndently on their own account
by issuing invoices and by paying VAT/CST.

The transaction between them and TML is purely in the nature of

ade and it cannot be termed as providing of service by them to
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TML. The incentive/discount is received from TML and not from
customer or any third person in connection with the sale.

While sélling the vehicle to them, TML is paying appropriate excise
duty on the transaction value. Any subsequent reduction in the said
transaction value by way of incentive by TML to them does not alter
the excise duty liability of a dealer. This subsequent reduction in
whatever name called can’t be subjected to service tax again under
the pretext of service. As no service is provided by them to TMIL, the
question of service tax does not arise.

They are not acting on anyone’s behalf as they are the authorized
dealer of TML and purchasing vehicles directly in their name and
selling it in their name, Thus it is direct purchase and direct sales of
goods.

They rely upon the judgment in the case of : 1) Commissioner of
Service Tax, Mumbai-I Vs. Sai Service Station Ltd -~ 2014 (35) STR
625 ; 2) Commissioner of ST, Mumbai Vs. Jaybharat Automobiles
Ltd — 2016 (41) STR 311 (Tri.-Mumbai); 3) Sharyu Motors — 2016
(43) STR 158 (Tri.-Mumbai); 4) Satnam Auto — 2017 (52) STR 303; 5)
My Car Pvt Ltd — 2015 (40) STR 1018; 6) Toyota Lakozy Auto Pvt
Ltd — 2017 (52) STR 299 (Tri.-Mumbai); 7) Rohan Motors Pvt Ltd Vs,
Commissioner of Central Excise— (2018) 96 Taxmann.com 31 (New
Delhi —~ CESTAT): 8) T M Motors Pvt Ltd. Vs. Commissioner of GS'T,
Customs & Central Excise, Alwar — (2018) 96 Taxmann.com 159
(New Delhi-CESTAT).

They also rely upon OIA No. AHM-EXCUS-003-APP-26-2020-21
dated 26.07.2020 passed by the Commissioner (Appeals),
Ahmedabad in the case of Raj Motors.

Invocation of extended period of five years under Section 73 (1) of the

Finance Act, 1994 is not legal and tenable.

Personal Hearing in the case was held on 09.02.2022 through virtual

le. Shri Shakir V. Chauhan, Chartered Accountant and Shri Sacodd

suri, Advocate, appeared on behalf of the appellant for the hearing.
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They reiterated the submissions made in appeal memorandum as well as

thosp made in written submission made as part of the personal hearing,

8. | I have gone through the facts of the case, submissions made in the
Apppal Memorandum, submissions made at the time of personal hearing

and| additional written submissions as well as material available an

records. [ find that the issue involved in the present appeal 1s whether the
incgme received by the appellant viz. incentive/discount income, are
towards activity falling under Business Auxiliary Service and chargeable
to sprvice tax or otherwise. I find that the other issue involved in the SCN
and  which has been confirmed vide the impugned order regarding reversal
of Qenvat Credit on common input services used in the taxable services as
well as trading activity has not been contested by the appellant either
befgre the adjudicating authority or in the present appeal. Hence, this

1ssye is not being taken up for deliberation/decision.

9. ] I find that the appellant are an authorized dealer of the
mapufacturer of automobiles viz. Tata Motors Ltd (TML). It is the
corﬁtention of the department that the income received in fhe form of
incpntive/discount from the manufacturer i.e. TML upon achieving the
salgs targets are sales promotion incentives from the manufacturer on
acgount of promotion and marketing of their product and therefore, falling
within the ambit of services as per Section 65B (44) of the Finance Act,
1994. In this regard, I find that I have earlier decided a similar issue in
thg case of M/s. Raj Motors vide OIA No. AHM-EXCUS-003-APP-26-2020-
21idated 26.07.2020, the relevant part of which is reproduced as below :

“11. I have perused the copy of the incentive circular referred by
the adjudicating authority in the impugned order. It is observed that
TML has offered Monthly Incentive Scheme, Bonanza Incentive
Scheme in the said Circular as per certain terms and condition. As per
the offered scheme, incentives is payable monthly on achievement of
target and bonus is payable on achievement of cumulative target for the
periods given. Further, the said incentive circular is issued with certzin
terms and conditions to be fulfilled by the dealers, It is fact on records
which is not disputed by the adjudicating authority that the appellant
were selling the vehicles purchased from TMI. by issuing invoices in
their name and the consideration received from their customers directly
goes to their account only. This shows that TML has no ownership of
the vehicles sold to the appellant and thereby it is clear that the vehicles
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were dealt by the appellant end only. It is the argument of the appellant
that the transaction between them and TML is on principal to principal
basis which find merit as the sale concluded by the appellant is not on
behalf of TML. The adjudicating authority though admitting the Tact
that the transaction of purchase of vehicles by dealer from TML. and
subsequent sale thereof is on principal to principal basis, the subsequent
incentives paid by TML is not considered on principal to principal
basis. When the relationship between the appellant and TML is
considered on principal to principal basis, 1 do not agree with the
contention of the adjudicating authority that the incentives/commission
received by the appellant under various schemes of TML, as mentioned
in the incentive circular, are for promotion and marketing of vehicles
manufactured by TML. Looking into the facts and incentive circular of
TML issued to the dealers, the consideration received by the appellant
which is described as incentive/commission by the adjudicating
authority, better qualified as performance based trade discounts and il
can in no way be referred as perfaining to any kind of sale promotion
activity. When the amount received is not termed as “exua
. consideration” but only a “trade discoumt”™ towards sale ol

vehicles/achieving sales target, the activity of the appellant cannot be
termed as “service”™; In the circumstances, the question levying Service
Tax does not arise on such amount after or prior to 01.07.2012 as per
definition of “Business Auxiliary Service” [Section 65 (19) of the FA]
or as per definition “Service” [Section 66 B (44) of the FA].

12. I find that the Hon’ble Tribunal, Mumbai has considered
identical issue in the case of Commissioner of Service Tax, Mumbai-1
V/s Sai Service Station Ltd [2014 (35) STR 625]. By dismissing the
appeal filed by the department, the Hon’ble Tribunal has held that the
incentive received by the assessee for sale target set out as per circular
issued by the manufacturer of vehicles, cannot fall under Business
Aixuliary Service but are in the form of trade discount. The relevant
paras 14 and 18 of the said decision are reproduced below:

14. In respect of the incentive on account of
sales/target incentive, incentive on sale of vehicles and
incentive on sale of spare paris for promoting and
marketing the products of MUL, the contention is thut
. these incentives are in the form of trade discount. The
assessee respondent is the authorized dealers of car
manufactured by MUL and are getting certain incentives
in respect of sale target set out by the manufacturer.
These targets are as per the circular issued by MUL.
Hence these cannot be treated as business auxiliary
service.

18. In respect of sales/target incentive, the Revenue
wants to tax this activity under the category of business
auxiliary service. We have gone through the circular
issued by MUL which provides ceriuin incentives in
respect of cars sold by the assessee-respondent. These
incentives are_in the_form of trade discount. In these
circumstances, we find no infirmity in the adjudication
order whereby the adjudicating authority dropped the
demand. Hence, the appeal filed by the Revenue has no
merit.

The said decision was followed by the Hon’ble Tribunal in the case of
Commissioner of S.T Mumbai V/s M/s Jaybharat Automobiles [.td
[2016 (41) S.T.R. 311 (Tri. - Mumbai}; M/s Sharyu Motors [2016 (43)
S TR. 158 -Tri. — Mumbai]; M/s Toyota Lakozy Auto Pvt. Vs. C.5. 1.
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C.Ex,, Mumbai-Il & V [2017 (52) STR 299 (Tri.-Mumbai}]; the
Hon’ble Tribunal, New Delhi in the case of M/s Satnam Auto [2017
(52) STR]; Rohan Motors Lid. Vs. C.C.Ex., Meerut [2018 (96
Taxmann.com 31 (New Delhi-CESTAT)] and the Principal Bench of
Hon’ble Tribunal, New Delhi in case of My Car Pvt Lid [2015 (d40)
S.T.R. 1018 (Tri.-Del.}].

13, In view of above discussion and the factual substance along
with ruling of the Hon’ble Tribunal, I agree with the arguments of Lhe
appellant that payments received by them as incentives towards
achieving sale target cannot be considered as taxable additional
consideration on promotion of vehicles. Therefore, I do not find any
merit in the impugned order passed by the adjudicating authority which
is required to be set aside. Accordingly, | set aside the impugned order
and allow the appeal filed by the appellant.”

9.1 I find that in the instant case too, the incentive received by the
app‘ellant is in the form of discount towards the vehicles purchased by
them from the manufacturer. There is no dispute regarding the fact that
the/ appellant are the authorized dealer of the manufacturer and not «
commission agent. It is also not disputed that the vehicles are purchased
by [the appellant from the manufacturer on payment of excise duty. In
vie{v thereof, the incentives received by the appellant as discount from the
manufacturer cannot be attributed to be towards any service provided by
the appellant to the manufacturer. There being no element of servico. the
qu+stion of considering the incentive as consideration chargeable to service

tay does not arise.

9.

I

I find that the appellant had in their submissions before the
adjudicating authority relied upon the OIA in the case of Ra) Motors.
Hgwever, the impugned order is silent on this issue and there is not even a
whisper regarding the OIA in the impugned order. The adjudicating
authority, while deciding the issue, has not followed the principles of
judicial discipline in as much as he has not followed the higher appellate
aythority’s decision, vide Order-in-Appeal No. AHM-EXCUS-003-APP-26-
2020-21 dated 26.07.2020 in the case of Raj Motors on an identical issuc.

The principles of judicial discipline require that the orders of tho higher

pellate authorities should be followed unreservedly by the subordinate
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26.06.2014 in this regard directing all adjudicating authorities to follow
judycial discipline scrupulously. The impughad order passed by the
adjpdicating authority by not following the principles of judicial principles

is bhd in law and is liable to set aside on this count also.

9.3| I find that it has been consistently heid by the Hon’ble Tribunals in
varjous judgments that incentive/discount income are not chargeable to
serpice tax under the category of Business Auxiliary Services. Therefore,
the issue is no more res integra. Further, OIA No. AHM-EXCUS-003-AP{*-
2612020-21 dated 26.07.2020 passed by this authority in the case cited

A

supra, has neither been stayed or overruled by any higher appellate
authority. Therefore, by following my earlier decision as well as the
deg¢isions of the Hon'’ble Tribunal in the cases cited hereinabove, 1 hold
that the incentive amount received by the appellant is not towards the
activity of Business Auxiliary Service and accordingly, 1s not chargeable to
setvice tax. When the demand fails to survive, there does not arise any

ql#estion of interest or penalty in the matter.

10. Accordingly, the impugned order in so far as it pertains to demand
for service tax on incentive amount received by the appellant is set asidoe
for not being legal and proper and the appeal filed by the appellant is

allowed to this extent.

1. 3rfrAsdT gaRT gt 1 318 el T TTeRT 3O ade & fanarr S 8|

The appeal filed by the appellant stands disposed off in above terms.

/m/P//,
( Akhiles M

h Kumar
Commissioner (Appueals)
Attegted: Date: .02.2022.
(N: anarayanan. Iyer)

$uperintendent(Appeals),
CGST, Ahmedabad.
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M/s. Falcon Motors, Appellant
176/2, Bypass Circle,

At & PO-Mewad,

Mehsana, Gujarat — 384 002

The Assistant Commissioner, . Respondent
CGST & Central Excise,

Division- Mehsana,

Commissionerate : Gandhinagar

ppy to:

1. The Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST, Gandhinagar.

3. The Assistant Commissioner (HQ System), CGST, Gandhinagar.
(for uploading the OIA)

| 4. Guard File.

5. P.A. File.




